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UNITED STAT2S DISTRICT COURT 
FOR THE DISTRICT CF MASSACHUSETTS 



MEREDITH SHUMAN CASAIE and 
DOUGLAS CAS ALE. 

Plaintiffs, 



ELI LILLY AMD COMPANY 

DcftndinL 



CIVE. ACTIOH Mo. 03 CV-n833 (DPVfQ 



DEFENDANT £LI LILLY AiNT> COMPANY'S MEMORANDUM 

OF POINTS AND AUTHORITIES liN SUPPORT OF ITS 

MOTION F0RPAK.T1AI SUMMAJIY JUDGMENT 

L INTRODUCTION 
Defendant Eli Lilly antj Compnay ("Lilly") submits this Meraarandura of Points sod 
• Aiithontiea in Support of Ug Motion for Partial Sximmary JudgniODt. PlaiotiLSis brought Ihi^s 
product ILftbility suit against Lilly in January 2O03. Plaintiff Meredith Casale alleges that she 
•suffered Injunes a5 a result otfn uisro exposure in Massachusetts to the prescription drug 
"DES". -She asserts claims for negligence, strict liability, breach of warraKiy and negligent 
nusD^resenta-aon. Plaintiff Douglas Casale asserts a claim for loss of consortium* Both 
piaiotiSk also aeekpuiilivc damages- In all of these claims, Piaintiffe allege that Lilly provided 
inadcquEita warnings Jtnd instnicdons with its brand of the generic drug dietfaylacifb.ssmil (a fbnr 
of DES), and that this fatlurein Lilly's wriasu labeling for DES caused iajurics for which they 
now claim damages. / 

To demonstrate Lilly's liability based on alleged fkilings or mitsiatements in its product 
litcraxure, ploLiotiffs must prove that LJUy'3 product literarurc was accualJy read and relied upun 




Case 1 :06-cv-01 252-RMU Document 20-1 4 Filed 08/30/2007 Page 3 of 5 



by >vis. CasiUc's prescribing phyaician. Dr. Harbcr W. hlomt, Jr.' This n-.otior. is premised on 
the failure to present evidence on an ssssntial elerr.en: of plaintife' claims - each of thani rcquir: 
proof of tdiancc on rtic allegtdly fauliy wamings, en some misrepreseataiiQA, or on some 
wamaty. Without proving that Dr. Home actuiUy feciortd Lilly's wamir.gs and product 
literature into his trentmcnt decisions, Lilly's warnings are siar.ply irrelevnnt to this acticiL 

Lilly's product Illcratucc in 1969-70 for this prescnptian dmg did not indicate is use 
during pregnancy. Dr. Home, who allegedly prescnbcd ths drug for 'Jut purpose in 1969-70, 
. cauld not have relied upor Lilly's product licerature as a basis for that u«e. Dr. Home could have 
reKed simply on his own training and experience in deciditig to prescribe die drug. Regardless 
of which brand of difidiylsdJbesucl product was ultimately received by the patient in this case, 
liability here can only be found oa proof ±at a failure in Lilly's product liiereture waa the 
ap«ific and procimatc cnuse of Plaintlffi haixn - that "but for" Lilly's uoadequatt warnings to 
Dr, Hame, the prsxcriptioa would not have bsen mude ro Ms. Casale's modier and Ms. Caaale 
would not have been injured,"" Summary judgment should iberefore be granted in LQly's favor 
because that proof of rellancs on Lilly's product litcrahJia does not cxist. 



' Plaintiff McTKlitJt Caiate »J]eacs that Dr. Home prEscnbed DES duiuift her motho-'i pregiauuiy with hfif. See 
^laip^fr?Xcrr(iiih Slwrtuui Casols's Auviwea to Ell Lilly And Cocnpuy's First Set of blerropuoriec (Xiur.li 
Ifltttrog.") ^fQ. 8 (Kiiin Aff.. Ex. 1); TarJcripr o.^DcpOiilion of FiciyiEfi SK-nan ("Shur.in Tr.") Bt.24 (Excerpts 
ntochfid u EjtaibU 3 to Nwln AfTJ. 

Dr. HornB. now dcccasod, waj the 'orrrirr direnor a[ ihc fertility cHiu'c •? Bottom Lying-Ir. Haspiil utd an 
Innnis'.ar «t Harvard Mcilicul Scljaol Car aver 40 yews. Sec Tom han^^'Obifuary, Dr, Herbert Home Jr., or agf fO; 
wu dinxfor affertUlif eiinie, Bayros' GL33E. Scpc li. 199< (Exceip! attncbed 4s Exhibit 4 va Ncsin AS.). Ifl c 
I9BS schakuiy anlcla aboui DES, Dr. Home suted duit i:< had prescibfld D£S » at '^ast 770 Vramen d'^-ing Ae 
p^nod bcfttfficn 1952 and 1972, luunlly arthsn'ng to a dQsagc jchedul? suggested by Drs. Smfti and Smith In i 1S<8 
JDumnI arricte. Herbert W. Hcur.c Jr., B.\>Idance of tnpro^eti ."rrfftoAsy Outc^tne WljM IXeiitrMlkvtrCi (DES) 
' TirsmMtnt qf Women tTiib Pntv!ous I*rtg7taiiiy feifaru: A Rarospteitve Analys'j . 38 J. DlMJN.DiS. 871-380 
. -(ISB^) (Excerpj fmachcd « Exhtbit S to Hain AfT). Dr. Home's uxkle does not itjdictu thnt iafonas'Jon from EH 
Lilly wu evtr ftJicd-cpoa by Dr. Hanv^ {n pr«^rtb;ng DES. rtUier. liis expertise trt :he fieidi of olistctries, 
ByncoolDgy itiui fcitility jugjeat thai he would hflvc leliedupon his own expertise wh« preacnblae DE5, 

Mx, OaeAe oltegea thu ;» Lilly produa vrti prti^cribcl lo licf modier, and that « t rwrjlt she iOitiincd tnjurioa. 
LlHy does not corccde thai a IM ;y pnjikia wn ever prcacdbcii to or ingested by piciad ffi rr.aiar but, tn any cveoi, 

FliBaitoo/lO 14381. { -2 
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United States District Court 

District of Massachusetts (BostorO 

CIVIL DOCKET FOR CASE #: 1:Q3-£V-1 1833-DPVV 



C.nscle ci a) v. Hli Lilly and Company 

Assigned lo: Judge Douglc^ P. "Woodlodc 

Rorcrrcdto: 

Demand: SICOOOOO 

Lead Docker. None 

Relaial Cases: None 

Ciisc in other coun: None 

Cnuse: 28: 1 332 Diversity-Product LkbiJiiy 



Date Filed; 09/22/OJ 

Jury Demand: PlainciEF 

Mncure ot'Suit 365 Pereonai in]. Pnjd. 

Liability 

Jurisdiction: f cderaJ Question 



Filing Dnie 


n 


Docket Tiixt 


OS/! 2/2004 




Civil Case Tenninated. (Greeiiberg, Rebecca) (Entered: 03A2/2004) 


08/12/2004 


« 


STIPULATION of Dbmissal with Pi-y'udice by Douglas Casale. 
McrcditQ Sliur.ma Casalc, £Ii Lilly and Campuny. (Grsnbcny. John) 
(Enicr«sc: OS/12/2004) 


06/10/2004 


34 


NOTICE of ADR. Conference AJleroatc Dispute Resolution Hcaxing 
sei for 7/7/2004 1 0:30 AM in Courtrooi-o 25 before Magislrp.tc Judge 
Marianne B.i3a-/;ler.(Sacc:iccio, Dianalyiin) fEntcred: 06/10/2004) 


oy 1 7/3004 




ELECTROKlCNOTJCH of assigiiincnt to ADRProvidsr. Mag. 
Judge Marianne B. Bowler ftppointed. Tbfi court will contact counsel 
nbout schediilitig a media tioa, (Nee. Amy) (Entered: W/ 17/2004) 


04/09/2004 


33 


Opposition n; 2Si MOTION Co Strike 22 Opposition to Motion, 
Siaierr.eiit ofHoi-old B. Sparr, 21 MOTION to Strike 27 OpposidoE 
to Mon'oa, Statement cfflGrence Shurr.an. 30 MOTION to Strkc 21 
OppMjsirion CO Modon, Sxipplamer.tai Statement of Dr. Merie Serger 
filed by Mcredi± Shuman Casak. (Staiiford, Pa tn'cia)" (Entered: 
04/09/2004) 


03/23/2004 


22 


AJ^FIDAVIT in Suppor. re 2S MOTION lo Strike 22 Opposiaoa to 
Motion, Siatemeni o/Floraice Shupian. (Attachmcats: #1 Exhibit A: 
Florence Sbumiui Deposillon Transcrinr)(Grar.btn7, John) (Entered: 
03/23/2004; 


C J/2 3/^004 




Judge Douglas P. WqodJock : Eleciromc ORDER entered: The ctse 
has been referred for mediation widt this Court's ADR program. The 
ponies shali contact tl\e />LDRcoordjnator(Amy Nee, 6l7-748-!>109)to 
arrangtj a raunifiUy convenient date for rncdiaiioi;. Upon corapledon 
of mediation, tlic ponies shall provide a STATUS REPORT to Judge 
Wocdiock, indicaang the status of mediation and proposals for 



https://ecf.rcad.u5cotms.eov/cgi-biii/DktRpt.pl78l2545694955237-L_795_0-l 



8/25/2004 
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03/23/2004 



3i 



fiiither proceedings, discovery, criai :\nd prearial. if necsssary. 
COrwiibcrg, iUbfiC^a) [Eotercd: 03/23/2004) 



Judge Douglas P. VVoodlock : ORDER enicrod REFERRLNKj CASE 
to Altamfliivc Dispute Resolurior.^Grccnberg, Rebecca) (Entered: 
03/23/2004) 



03/23/2004 



SleutTOjiic Cleric's Notts for proceed inga held before Judge DougJns 
P. WoQdIock ; Motion Hearing held on 3/23/2004 re 2SM0TI0N to 
Striiccll Opposi'b'o3 to Motion, Statcxent of Harold B. Span- 5ied by 
EU Lilly and Cotnpany, 22 MOTION for Pamd Samniary Judgmsat 
filed by Elf Lilly and Compaay, 29 MOTIOK ic Strike 22 Opposition 
TO Modoc.SratemarT of Florence Shuman filed by Eli Lilly aid 
Con^pany. IfiMOTlON to Strike 27 Opposition to Motion, 
Supplemental Scaismci:t cf Dr. Msrie Bdrjjcr Skd Ijy HI: LHiy and 
Company, Scheduling Cooference held on 3/23/201)4. Ccuit considers' 
tiic cuse a fnllurc to wun case and mkcs die summary judgment issues 
u.-xler adviaemenrbut has indicated ar. inclination la deny the tnon'oD. 
With respect to moiiotis itr2i, 29, 30, d3c Court will allow 
opposirons to be 5led by APRIL 9. 2004. Punitive damages is ao 
longer port of thii case. The case will be refeiTed to nncdiation before 
Judge Ma22Dne. A flirther conference d'ite will be set at a later time. 
(Court Reponer Pam Owens.) (Grcenburg. Rebccca)(Enlered: 
03/23/200^) 



,/ 



03/23/2004 



la 



MOTf ON to Strike 22 Opposition to Motion, Supple/itanlal Stutemant 
of Dr. Merlti Bergar by EJi LUly and Company. (Atmchments: ^ 1 
Affidavit of Kafterine .Fickn! 2 Exhibit A: Original Statement ofDi-. 
Beigert' 2. Exbibit B: Plaindffs Expert Disclos^irc SmLcmsnt# i '^est 
of Proposed OrderXGranberry. John) (Entered: 03/23/2004) 



03/23/2004 



22 



03/23/2004 



03/22/2004 



2a 



MOTION to Strike Zl Opposition to Motion, Scttement o/Fhrtnce 
Shuman by Eli Lilly and Company. (Aazchmans: # i Text of 
Proposed Order)(Gninbcrr>', JohD) (Enisred: 03/23/2004; 



MOTION to Strike 22 Oppoflition to VIotion, Siaiemcni of Harold £. 
Sparr by EU LLly and Company, CAttachmcDisr A* I Text of Pnaposed 
Or(icr)(Grarbcny, John) (Entered: 03/23/2004) 



n 



03/19/2004 



Opposition re 22. MOTION for Portittl Summary Judgment and 
Mf^morandom of Law filed by Douglas Casals, Meredith Shuman 
Casalc. (Attoclimcnts: # 1 Exhibit Iff 2 Exhibit 2j* J Exhibit 3# 4 
Exiiibit 4# i Exhibit Sff- ^ Exhibit 6# 2 Bxhibit 7fi fi Exhibit 8# S 
Ejtbibli 9# 12 Exhibit J 0# ii Exhibit 1 1# 12 Exhibit 1 2XSlcinford. 
Patricia) fEntered: 03/22/2004} 



Electronic Notice Resetting TIME of Fu.-tl\erScbctiuliMg 
Confe:coce/lv[otion Hcnring: The conference previously set £bt 
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